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~ mfc@" za 3r#ta an?r a arias 3rra aar t m cf6 ~ ~ cB" m=cr "<:£~~ -;:fiir
a4al; ·Tg el rf@rant at or4la zur g+terw ma 4gda x=rcBm t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ ttxcblx 'cbT :fR(aTUT~ :
Revision application to Government of India :
(1) 4t4 8Tlzrca 3f@fr , 1994 #t err sifa Rt asarg • rcai # m if
~ 'cfRT cnl" "B"Cf-tfffi cB" "!,l"~ 4-{"gcb sia«fa g+teru 34a 'ra Rra, rd lqI,
fclc'd iarra, rua f@qt, aft ifrc, flat cfr-cr #qi, ira mf, { f@ct : 110001 cn1"
~ "0fRI~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufer #l if sra 4Rt zrf ran f#ft '.ft0-sPllx <TT 3Fll cblxl!Sll~
if <TT fa4t aGrI qr aasrutma a urd zg; mrf if, <TT fcpm 'fta-s1i11x <TT~ -q
-==crm- % fcpm ¢1'{'<.sll~ if <TT fcpm i:i0-sPllx 1i "ITT mr 4 ufu ah @tr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a w/4';~\, r
(~) ~ cB" 6ITITT fcpm ~ <TT wr if All1Ria l=flci "CR <TT l=flci cB" fclP\l-11°1 !J_· ,·._\;$·~" -~-~~~
</5'"1 'TTo! 'R '"'""" ~ ti, Wrc ti, lWf<ii it uir '1ffij ti, "!ITT fcRj\ srr,s;:; <TT (~if i[ ,~\'r~). In case _of rebate of _duty of ~xcise on goods exported to any country o~~J\tp_~i~,~;
India of on excisable material used m the manufacture of the goods which are e · ~o·rted·i-o-,~19y_,1
country or territory outside India. *
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(11) "lift ~ cITT ·Tar fas far a # are (urea u er at) frrclc=r fclR!T -.y-qr
l=ff(Yf "ITTI

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tf 3TTfl1=f '3('Cll<F1 ~ '3tcll~1 ~ cB" :fTcTT1 a fg uit sgel fse rr #l r{ a oil
h snagr uit gr nr vi fr qarfa 3gar, sr@a'# rr uRa tu T zu
ar #i fa rfefu (i.2) 1998 tITTT 109 m Pl9icfd ~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ta gr zca (3rft) Pala8t, 2oo1 fm o # siafa [aRf{e qua in
~-s ll GT >1m'm i, 4fa arr a fa am hf fetasft ma # flcar?gr v
3r4la 3met #6t att uRij rr sf 3maaa fa unrT 1RR] a rr ala z. qT

j{.~~ft~ cB" 3RfTfc=r tTRT 35-~ lf frrtlfmr tBl' cB" :fTT1R cB" 'fl¥ cB" m~ ir~-6 'cflc1R c#l" ">fm
f1 el#t a1Reg1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

· sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. 0
(2) Rf21\JJ1 3ITTlcf1' rer us icaz yaa qt zn saa a st at rt 20o/
tBl'"ff :fTT1R c#l" \i'lTC; 3ITT' usj ica+aa a ala a vnar st m 1 ooo;- c#l" tBl'"ff :fTT1R c#l"
\i'lTC; I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

Rt zyca, arr sq«a year vi hara 3r4l4tr -nn@raw k JR 3fl-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) eta 5qr7 ca srf@en~ma, 1944 c#l" tTRT 35- uom/35-~ cB" 3RfTfc=r :
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cftlfttftia qR'c!cPc; 2 (1) cB" # ~ 3fT1R cB" 3™ at sr#ta, sr@cat #m xfl1iTzrca, a#ta Gara zye ya hara 3r4l#tu qnf@raw (free) #l ufa ear 4)8t,
~~ ,. ' ~ Pl ~~ ~ ~- 0z,rnl--li:il<illci 'l--1' m-20, ~ 'i'"C(>J t;1ix.qc6-J cBRJ10°-s, '"1l:.l1u11 .=rrR, ;j-Jt;l--1c;1G11c;-3soo16. · ·

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad _: 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) it sqrye (rgtc) fzanra8], 2o01 #t err 6 a sift qua z.-3 # feff
fag 3gar an4Rta =mznf@rai at n{ ar4ha # f@sg 3r#la ft; r; mag at ar ufaii fea
uii sar zyca st i, ans at "l--lPT 3TR crrw:IT TIT ufn T; 5 la IT Ga a t %f
~ 1ooo/- tBl'"ff ~ mlfr I uei ua zyc #t i, nu 46t "l--liiT 3TR 'ci1WTT ·rznr uif
T, 5 Gld IT 50 Gld dq 'ITT 'f1T ~ 5000 /- ffi ~ mlfr I \i'l'ITT ~~ c#l" "l--lPT,
~ c#l" "l--lPT 3TR crrw:IT ·Tur uif1l 64, 50 Garal unrar & asi 6u; 1oooo /- ffi
~ mlfr I c#l" ffi xrn1<1cB xfu-H-c'.lx cB" <=rr, "ff ~{511Fcl-ia ~~ cB" °'{r)q # ffltf c#1" \i'fm 1 <T6'
~ \J'ff x-Q:fR cB" ~ '1Tfi:rc=r xil4\JJP!cB af5f cB" ~ c#l" ~ cB"T m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs. 10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the.Tribunal is situated • '

0

(3) zuf za 3mara{ pi or?ii anr rmrr ±hr & a r@tr pr cir # frg #ha r 7Tari sfrar fut Garr afeg gr u z gg ft fa far u&l arf a aa # fg zuenfenf ar8#ta
urznrf@raur al ga 3rat za a4hrwar t ya or4a fur rat ?j

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ...llllllC"lll ~~1970"[[~ fflfm=r c#1'~-1'cB' 3RJTffi ~~~~
sq 3daa at qi oner zqenfnfRfa IT[erant a 3ma r@ta #t a #f qz
~.6.50 t)-fr cj)] ar1cu gen f@a ct ztnr aft
One copy of application or OJ.O. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~- 3it vi«if@er mri a) ~jar a4 aa Ru#i at 3W #I" tZlFf ;;tllcbfifo ~ \JITfil t
Git v#it z,ca, tu sura gen vi tarn r&1la mrnf@raw (araffaf@) fr, 1982 a
~ t I .
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar area, hc4la z5en ercavi -8cllctH 341411 ,f@raw (@@la) huf 3r@ii hmaai ii
h.&tza 5eu area 3sf@rm, &&y rnu 399 h3irua fa#tr(in-2) 3#f@1fer# 2a8V(2%y Rt
tmm x ~)~ : oE.. oc.2&yR6fa4tr 31f@)f27zrG , &&&V cfi'l' mu c3 h3iavfa a cl I c/i{ ctTT 3fr~ cfi'l'
r{&,ff # a{ qa-«tf@ 5mtan 31far4 &, asrf fa zr arr h 3irvfanRta#
3rf@2r ufrzralur 3if@ra rzt
cfi.,~,!J xt:flc.'~ 'Qcf flcl Ia h3iaaain fcl:iir 'JW~"CA'~ ~rrf;m;r ~

(i) mu 11 tr cff ~~~
(ii) al sa 4 at a{ naa fr
(iii) rlza fez1matt h fezra 6 h 3irfr ezr zn#

) 3ml arr{zr fh zr arr han farr («i. 2) 3f@0frzra, 2014 h 3cs qa fens#r 3r0#zrurf@rahh
aar farrfrrr 3ffvi 3r4 at raaiztt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zsr3nr Ah4a 3r4r ufrasvr ah rarersi agreer 3rzrar green znr avs fratfaa ata airs'iie o;
ii> to% "J"@l"I"tin-lk ar;il ...-.r"°" lil1o 11l:a lit """"5 ii> to% "li"""'"R <ll'r·-v -' ,\%,
(6)(i) In view of above, an appeal against this order shall lie before tH~fr-i)?ti:afbn)}
payment of 10% of the duty demanded where duty or duty and penalty are in'<µls~u~pr-s:J".
penalty, where penalty alone is in dispute." '-:..~:

0
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ORDER IN APPEAL

F.No.: V2/61/GNR/2018-19

M/s. Vinod H Patel, Perfect Plaza, F-21, Radhanpur Cross Road,

Mehsana (hereinafter referred to as 'appellant') has filed the present appeal

against the Order-in-Original number 160/REF/S.TAX/AC/2017-18 dated

20.02.2018 (hereinafter referred to as 'impugned order') passed by the

Assistant Commissioner, Central GST, Mehsana Division (hereinafter referred

to as adjudicating authority').

2. The facts of the case, in brief, are that the appellant was engaged in

providing services under the category of 'Works Contract Service' and

'Construction Services'. The appellant was having valid registration number

ABHPP5552ESD001. The appellant had filed a refund claim of 17,27,306/
on 07.03.2017, before the adjudicating authority, under Section 102 of the

Finance Act, 2016 read with the Finance Act, 1994 and rules made

thereunder. The appellant provided services to Gujarat Council of Elementary

Education (sarva Siksha Abhiyan), Gandhinagar for construction of

classrooms at primary schools of various villages. During scrutiny of the

claim, it was noticed that the said refund claim was filed under Notification

number 09/2016 dated 01.03.2016 in respect of Service Tax paid on the

specified services used for Government, a local authority or a government

authority. During scrutiny of the claim, it was noticed that part of the claim

was time barred. Thus, the adjudicating authority, vide the impugned order,

sanctioned 2,52,169/-, out of total refund claim of 17,27,306/-, and

rejected rest of the amount of Z14,75,137/- being time barred.

3. Being aggrieved with the impugned order, the appellant preferred .the
~

present appeal before me. The appellant argued that the adjudicating

authority has wrongly rejected the refund claim of z. 7,82,919/- vide the

impugned order which is not sustainable at all. He contended that the Service

Tax paid by him was to be considered as a deposit which has been wrongly

paid. It was not a normal refund claim for which time limitation would be

applicable. When the Service Tax paid becomes deposit, the appellant is

rightly eligible for such amount of refund even after expiry of stipulated time

period. Further, when by law, the Service Tax was not payable and even if

the appellant has deposited such Service Tax, then the appellant is eligible

for such amount of refund claim.

4. Personal hearing in the case was granted on 27.06.2018 wherein Shri

Vipul Khandhar, Chartered Accountant, appeared before me, on behalf of the

appellant, and reiterated the contents of the grounds of appeal.

5. I have carefully gone through the facts of the case on records,

grounds of the Appeal Memorandum, the Written Submission filed by the ...l

o

O
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F.No.: V2/61/GNR/2018-19

appellant and oral submission made at the time of personal hearing. To begin
with, I find that there has been a delay occurred in filing the appeal by the
appellant. The impugned order was issued on 20.02.2018 and the appellant
has filed the appeal on 22.05.2018 claiming in Form ST-4 that he has
received the impugned order on 12.03.2018. However, the appellant has not
submitted any documentary evidence in support of his claim. Mere verbal
assertion has no legal base under the eyes of law. In view of the above, I
find that the claim is delayed by 33 days and the appellant has not pleaded
for condonation of delay. On this ground itself, I reject the appeal filed by the
appellant. However, as per the principle of natural justice, I would like to

discuss the case on merit.

6. Now, the issue remains to me is whether the adjudicating authority

has rightly rejected the claim on the ground of limitation, or otherwise. I find·

that the adjudicating authority has not denied the legitimacy of the refund
·O claim in terms of Mega Exemption Notification number 25/2012-ST dated

30.06.2012. The claim was rejected (partially) only on the ground that it was
hit by time limitation. Thus, I start with the question that whether limitation
under Section 102 of the Finance Act, 2016 is applicable to a service that is
exempted by notification. In this regard, I would like to quote the contents of
Section 102 mentioned in Chapter V (Service Tax) of the Finance Bill 2016,

as below;

102. (1) Notwithstanding anything contained in section 66B, no
service tax shall be levied or collected during the period commencing
from the 1st day of April, 2015 and ending with the 29th day of
February, 2016 (both days inclusive), in respect of taxable services
provided to the Government, a local authority or a Governmental
authority, by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation

or alteration of--
(a) a civil structure or any other original works meant predominantly
for use other than for commerce, industry or any other business or

profession;
(b) a structure meant predominantly for use as--

(i) an educational establishment;

(ii) a clinical establishment; or
(iii) an art or cultural establishment;

(c) a residential complex predominantly meant for self-use or for the
use of their employees or other persons specified in Explanation1to.-..,3kwi.«
clause (44) of section 65B of the said Act, under a contrac~ ei '}}~-cJ-+-_,.:·,:1r✓,\
into before the 1st day of March, 2015 and on which aphr0i,;ffu../·- •··J· ',._~i
stamp duty, where applicable, had been paid before that date. i}\ (:-_~-:~' } ~.\ .5
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5 F.No.: V2/61/GNR/2018-19

(2) Refund shall be made of all such service tax which has been

collected but which would not have been so collected had sub-section

(1) been in force at all the material times.
(3) Notwithstanding anything contained in this Chapter, an application

for the claim of refund of service tax shall be made within a period of

six months from the date on which the Finance Bill, 2016 receives the

assent of the President.

Thus, it is very clear that the appellant was supposed to apply for the refund
within a period of six months from enactment of the law. The appellant has
argued that the Service Tax paid by them is to be considered as deposit and
hence the refund claim should not have been rejected under the ground of
limitation. The argument of the appellant is not sustainable at all because the
conditions of Section 11B are not applicable to the present case as the
appellant had filed the claim under Section 102 of the Finance Act, 2016
mentioned above. Section 102 ibid, begins with the non-obstante clause and
therefore, any other provisions contrary to what is stated therein will not be
applicable. As the appellant had filed the refund claim beyond the time limit
prescribed under Section 102 of the Finance Act, 2016, I proclaim that he is
not eligible for the refund amount or 14,75,137/-. In view of the above, I
find that the adjudicating authority has rightly rejected 14,75,137/-, out of
the claim of 17,27,306/-, as time bar under Section 102 of the Finance Act,

2016.

7. Therefore, I do not find any reason to interfere in the impugned order

and in view of above discussions, I up held the impugned order passed by
the adjudicating authority and reject the appeal filed by the appellant.

0

8. The appeal filed by the appellant stands disposed off in above terms.

±aeiv
(3mmr gin)

CENTRAL TAX (Appeals),
AHMEDABAD.

co

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.
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To,
M/s. Vinod H Patel,

Perfect Plaza, F-21,

Radhanpur Cross Road,

Mehsana

6 . F.No.: V2/61/GNR/2018-19

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

2) The Commissioner, Central Tax, Gandhinagar.
3) The Dy./Asst. Commissioner, Central Tax, Mehsana Division.
4) The Asst. Commissioner (System), Central Tax, Gandhinagar.

5) Guard File.

6) P.A. File.
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